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Notes on Drought and Water Policy in Texas 

 

 Drought of 1856 led to the creation of a state geological survey in 

1858 to make scientific recommendation on soil utilization and 

water resources to assist drought-stricken farmers; survey was 

suspended once the civil war started (the survey’s offices were 

then used to build munitions) 

o Governor Pease in November 1857: “…our usual prosperity 

has been interrupted by a drought unexampled in the annals 

of our country.” to which he subsequently called for the 

creation of a geologic survey to assist farmers 

o Bill passed (although the eastern, wetter counties were not 

supportive…) 

o Applications to be the state geologist were as “numerous as 

mosquitos in the Colorado bottom.” 

o Didn’t get a chance to investigate water resources before 

the Civil War suspended activities in 1860 
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 Drought of 1886–1887 led to the creation of a second state 

geological survey, also with a water emphasis  

o Completed surveys of artesian wells 

o Proposed a state program to build reservoirs (with convict 

labor…), thought to be the only way to support irrigation in 

the arid parts of the state 

 

 Drought of 1886-1887 led to the introduction of prior 

appropriation to Texas 

o Inspired by the plight of the farmer (and rebelling against 

the interests of cattlemen), Governor Sul Ross advocated for 

irrigation and prior appropriation in Texas in January 1889 

o Bills passed implementing both in 1889. 

 

 Drought of 1901 led to the Rule of Capture (East Case) 

 

 Drought of 1909–1912 led to the creation of Texas Board of 

Water Engineers and the centralization for water rights claims 

(Burges-Glasscock Act) 
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 Drought of 1916–1918 (in conjunction with the 1909–1912 

drought) led to the Conservation Amendment 

o The Conservation Amendment enabled the Legislature to 

create governmental entities whose purpose was to develop 

water resources by building dams and water delivery 

systems.  Water was “conserved” by placing it in storage for 

later use.  The governmental entities to be created were 

conservation and reclamation districts. 

o The conservation amendment was also significant because it 

declared water resources to be public rights and duties.  It 

empowered the Legislature to pass laws as may be 

appropriate for the conservation, development, distribution 

and control of its water resources. And it vested lawful 

water rights acquired prior to its enactment while granting 

authority to the Legislature to pass laws appropriate to 

protect the public’s right. 
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o The construction and operation of large reservoirs and 

water delivery systems requires an entity with a large 

enough revenue stream to support the repayment of bonds 

or other financial instruments used to finance the public 

works.  Consequently the Legislature used its authorization 

under the Conservation Amendment to create a number of 

new special purpose districts called river authorities to build 

and operate these public works. The Brazos River Authority 

was created by the Legislature in 1929; the Guadalupe-

Blanco River Authority was created in 1933; and the Lower 

Colorado River Authority was created in 1934. 

 

 Drought of 1933–1934 (The Dust Bowl) led to the (eventual) 

creation of groundwater conservation districts 

o In 1936, the Great Plains Committee, created by Roosevelt 

as a response to the Dust Bowl, noted that the Great Plains 

states, with the exception of New Mexico, had inadequate 

or non-existent statutes related to groundwater. 

o Legislation to regulate groundwater failed in 1937. 
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o In 1938, echoing a recommendation made in 1930, the 

Texas Board of Water Engineers called for state ownership 

of groundwater. 

o Legislation to regulate groundwater failed again in 1941. 

o Lubbock and Big Spring in 1946 passed resolutions calling for 

the regulation of groundwater. 

o Irrigation interests from the High Plains formed an interest 

group in 1946 called the High Plains Water Conservation and 

Users Association to fight legislation to regulate 

groundwater. 

o Legislation died in 1947. 

o Concern over water-level declines continued to grow with 

more calls for regulation by industry and municipal groups.  

o Because of rumors of TWCA generating a state-control bill, 

the Farm Bureau and aforementioned Users Association 

developed language for their own bill that had locally 

controlled districts.  

o TWCA’s bill would have replaced the Rule of Capture with 

correlative rights with permit application made to the Board 
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of Engineers. Groundwater rights would have favored 

municipal and manufacturing needs. 

o A High Plains editor’s comments after seeing TWCA’s bill was 

to compare irrigators to “Carthagenians defending their city 

against the Roman onslaught” 

o TWCA invited the Users Association in to work out 

compromise language, and the Users Association rolled the 

TWCA. The head of the Users Association: “We wrote our 

own ticket. … “West Texans can consider the water their 

own—to use or to waste as they please.” 

o  The legislation allowing for the creation of groundwater 

conservation districts passed in 1949. 

o The first district created was the Martin County UWCD no. 1 

in September 23, 1951. 

o The Users Association, through a petition process through 

the Board of Water Engineers, created the High Plains 

Underground Water Conservation District in 1951. The 

rallying cry was “to prevent state control of groundwater”. 
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o Five more UWCD where created in the panhandle in the 

1950s. 

 

 The Wagstaff Act was enacted in 1931 to provide protection to 

upstream municipal water suppliers from downstream senior 

appropriations for hydroelectric and irrigation purposes. 

 

o The Wagstaff Act declared that it was the public policy of the 

state that in the allotment and appropriation of water and 

issuance of permits after the date of the act, preference and 

priority were to be given to uses in the order listed in the 

statute.  Domestic and municipal, were listed first, followed 

by agricultural and industrial, followed my mining, 

hydropower, . . . and other beneficial uses. 

o The Act also recognized the prior appropriations doctrine of 

first in time, first in right, but further provided that new 

appropriations of water would be granted subject to the 

right of municipalities to make further appropriations of 

water without the necessity of condemnation or paying for 
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that water.  This provision was controversial but it was never 

used and therefore was never tested in court until the 

provision was repealed in 1997. 

 

 1950s drought led to the creation of TWDB and state-driven 

statewide water planning 

o Drought of the 1950s led to a five-fold increase in 

groundwater pumping, primarily for irrigated agriculture 

o In the 1950’s Texas still recognized riparian water rights 

based on English common law and the western prior 

appropriation system of permits set up in the Conservation 

Amendment and other legislative acts.  This lead to conflicts 

between appropriators and riparians especially during the 

drought of the 1950s.  The conflicts were especially 

pronounced in the lower Rio Grande Valley where some 

water right holders claimed rights under Spanish law as well. 

o This lead to the State vs. Valmont Plantations, and State vs. 

Hidalgo County Water Control and Improvement District no. 

18, also known as the Valley Water case.   
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o The Valley Water case effectively settled the various claims 

for water from Falcon reservoir to the mouth of the Rio 

Grande.   

o The Valley Water case deviated from the prior appropriation 

system common in the rest of Texas and the western states, 

by establishing a priority of use system (DMI first, system 

operations second and agriculture last) – still governing all 

water rights in the Rio Grande at and below Amistad 

reservoir.  

o The priority of use system in the middle and lower Rio 

Grande is a self-implementing drought driven and drought 

responsive method of administering water rights 

o In deciding the Valley Water case, the judge took the best of 

Spanish water law such as: 

 The crown’s land & water grant calling for the 

development of value from the land – leading to what 

we call today – beneficial use 
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 The recognition of having active water management as 

called for in Spanish water law via the “mayordomo de 

agua” or what we call today – a watermaster 

o Therefore, to implement the court allocation the judge 

found it necessary to appoint a watermaster to administer 

the court’s decision.   

o Some will also say that the Valley Water case also “found” 

that English water law does work – as long as it rains all the 

time 

 After the Valley Water case, it was clear that Texas would need a 

state administered adjudication process to organize the claims 

and evidence in order to have a rational process to sort out 

competing claims.  This realization led to the Water Rights 

Adjudication Act of 1967. 

 The Valley Water case also demonstrated to many that a system 

of watermasters would be necessary where water was especially 

in short supply relative to the number and amounts of water 

rights recognized. 
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 In Texas today we have the Rio Grande, South Texas, Concho and 

Brazos river Watermaster programs.  

 These programs were created either by court action, as 

determined by TCEQ initiated action, legislative action or 

following a petition process. 

 

 Drought of the 1950s and 1960s led to a reservoir construction 

boom.  During the 50s, 23 major new water supply reservoirs 

were built adding 5.9 million acre-feet of total storage volume to 

the state total, nearing doubling the amount of water that could 

be stored.  In the 60s, 34 new major reservoirs were built, adding 

a whopping 14.3 million acre-feet of conservation storage. 

 

 Periodic droughts have also lead states that share a common river 

to agree among themselves and the federal government as to an 

equitable allocation of the waters between the states in interstate 

compacts.  Texas has five compacts: the Rio Grande Compact 

adopted in 1939; the Pecos River Compact adopted in 1949; the 

Canadian river Compact adopted in 1952; the Sabine River 
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Compact adopted in 1954 and the Red River Compact adopted in 

1980. 

 

 In 1977 the Legislature combined the Texas Water Development 

Board, the Texas Water Rights Commission and the Water Quality 

Board into the new Texas Department of Water Resources.  The 

agency was given expanded powers related to the control of 

water pollution. 

 

 

 In 1985 sunset legislation split the Texas Department of Water 

Resources into two separate agencies, the Texas Water 

Commission and the Texas Water Development Board.  The Texas 

Water Commission was later merged with the Air Control Board, 

portion of the State Health Department to become the Texas 

Natural Resources Conservation Commission.  That agency was 

reorganized in 2001 to become the Texas Commission on 

Environmental Quality. 
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 Drought of 1996 led to the passage of Senate Bill 1 (SB1) in 1997, 

which provided for regional water planning, creation of the 

Drought Preparedness Council, water conservation plans, and 

drought contingency plans (as well as the explosion of 

groundwater conservation districts) 

 

o SB 1 also saw enhanced scrutiny of interbasin transfers in 

Texas in an attempt to balance the interests of the basin of 

origin and the receiving basin.  Newly authorized interbasin 

transfers become junior in priority to all other water rights 

granted prior to the filing of the transfer application.  This 

became known as the so called “junior water rights 

provision.” 

o SB 1 also saw the repeal of the provision of the Wagstaff act 

that could make water available for municipal use on a 

watercourse that is otherwise fully appropriated.  SB 1 did 

not repeal the ability of a municipality to take water rights 

through the use of eminent domain. 
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o To address municipal shortages in times of drought, SB 1 

amended the emergency authorizations for water rights.  

Under the revised Water Code §11.139, the commission may 

grant an emergency permit for a limited period of time, if it 

finds an imminent threat to public health and safety for 

which there is no feasible practicable alternative to the 

emergency authorization. 

 

 Senate Bill 2, (2001) was the second comprehensive revision to 

water law: 

o Created the Texas Water Advisory Council  

o Required TWDB to acquire or develop GAMs 

o Required users of groundwater and surface water to respond 

to TWDB water use surveys 

o Required regional water plans to include water conservation 

and drought management practices 

o Added language that “groundwater districts are the state’s 

preferred method of managing groundwater resources.” 

o Charged TWDB with designating GMAs 
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o Created the WIF 

o Created the Rural Water Assistance Fund 

o Created the SB2 e-flow study program 

o Created a Joint Committee on Water Resources to develop an 

interim report on water resources 

 

 2007 saw the Legislature passing Senate Bill 3 (SB 3).  Senate Bill 

3 created a process for basin specific stakeholders and scientists 

to provide recommendations to the TCEQ for environmental flow 

standards to be adopted by commission rule.  Once adopted, the 

standards would be used to provide environmental flow special 

conditions in new water right permits. 

 

 Drought of 2009 led the Legislature to amend Water Code 

§11.053 on emergency orders concerning water rights.  Under the 

revised provision, during times of drought or other emergency 

shortage of water the executive director may, in accordance with 

the priority of water rights, temporarily suspend a right to use 
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water, and temporarily adjust the diversions of water by water 

right holders. 

 

 Drought of 2011 led to SWIFT, full-time board members at TWDB 

o Current Status of implementation and applications 

o Capacity modeling 

o Incentives offered 

 Board Participation 

 Low Interest Loans 

 Deferrals 

 

 

 


