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Discussion Topics

I. Federal Securities Law

II. The Official Statement

III. Continuing Disclosure Obligations



I.  Federal Securities Law



• EXEMPTIONS: Unlike corporate securities, municipal
securities are generally exempt from the registration and
reporting requirements of the Securities Act of 1933
(Securities Act) and the Securities Exchange Act of 1934
(Exchange Act).

• ANTIFRAUD PROVISIONS: However, municipal securities are
subject to the antifraud provisions of both the Securities
Act and the Exchange Act.



ANTIFRAUD PROVISIONS
• SECTION 17(A) OF THE SECURITIES ACT:

• "[i]t shall be unlawful for any person in the offer or sale of any
securities … by the use of any means or instruments of transportation
or communication in interstate commerce or by use of the mails,
directly or indirectly—

• (1) to employ any device, scheme, or artifice to defraud, or
• (2) to obtain money or property by means of any untrue

statement of a material fact or any omission to state a material
fact necessary in order to make the statements made, in light of
the circumstances under which they were made, not misleading; or

• (3) to engage in any transaction, practice, or course of business
which operates or would operate as a fraud or deceit upon the
purchaser.



ANTIFRAUD PROVISIONS

• RULE 10B-5 PROMULGATED UNDER SECTION 10 OF THE
EXCHANGE ACT:

• it is "unlawful for any person, directly or indirectly, ... to
make any untrue statement of a material fact or to omit
to state a material fact necessary in order to make the
statements made, in the light of the circumstances under
which they were made, not misleading; or ... to engage in
any act, practice, or course of business which operates or
would operate as a fraud or deceit upon any person, in
connection with the purchase or sale of a security.



MATERIALITY STANDARD

• How do you determine what is material for purposes of the
antifraud provisions?

• The United States Supreme Court treats materiality issues
on a case-by-case basis looking to “the particular set of
facts” at hand because materiality is decided by applying “a
legal standard to a particular set of facts…” See TSC Indus. v.
Northway, 426 U.S. 438, 450, 48 L. Ed. 2d 757 (1976); see
also Basic v. Levinson, 485 U.S. 224, 231, 99 L. Ed. 2d 194
(1987).



MATERIALITY STANDARD
• As facts differ, so does the application of materiality. As such,

there is never a one-size-fits-all approach to determining
materiality.

• Ask the following questions:

• Are the omissions so obviously important to an investor that
reasonable minds cannot differ on the question of
materiality?

• Is there a substantial likelihood that the disclosure of the
omitted facts would be viewed by the reasonable investor as
having altered the total mix of information made available?



Additional Regulations for Municipal Securities
• Rule 15c2-12:

• Directly regulates underwriters and indirectly regulates issuers
through the following regulation:

• Indirectly regulates issuers by requiring:
• Official Statement to be deemed final by the Issuer (and reviewed

by the Underwriter) prior to Underwriter receiving bids for
purchase, offer, or sells of municipal securities.

• Post-issuance continuing disclosure obligations
• A) Financial disclosures; and
• B) Notices of certain events (discussed below)



II.  The Official Statement



Overview of Official Statement

• What are the purposes of the Official Statement:
• 1) Provides a description of the municipal securities being

offered and the transaction;

• 2) Markets the securities; and

• 3) Discloses risks and other material information
associated with the municipal securities as an investment.



Preparation of the Official Statement
• Roles and Responsibilities of Team Members:

• Financial Advisor
• General Counsel
• Bond Counsel
• Disclosure Counsel
• Underwriters’ Counsel
• Underwriter/Initial Purchaser
• Engineer
• Bookkeeper
• Auditor
• Operators



Reliance on Professional Experts
• Municipal issuers often rely on professional advisors and experts in preparing the

Official Statement

• Reliance must be reasonable

• Examples of professional experts:
• Financial Advisors
• Lawyers (General Counsel, Bond Counsel, Disclosure Counsel)
• Auditors
• Engineers

• Specific Role of Disclosure Counsel
• Due Diligence
• Opinion
• Letters of Representation



III.  Continuing Disclosure Obligations



Additional Regulations for Municipal Securities
• Rule 15c2-12:

• Directly regulates underwriters and indirectly regulates issuers
through the following regulation:

• Indirectly regulates issuers by requiring:
• Official Statement to be deemed final by the Issuer (and reviewed

by the Underwriter) prior to Underwriter receiving bids for
purchase, offer, or sells of municipal securities.

• Post-issuance continuing disclosure obligations
• A) Financial disclosures; and
• B) Notices of certain events



Continuing Disclosure Obligations
• Bond order contains the undertaking of the Issuer to make

continuing disclosure filings which generally consist of:

• (1) Annual Financial Reports:
• Often the Issuer undertakes to provide updated financial information

and operating data to the Municipal Securities Rulemaking Board
annually.

• Such information generally consists of certain quantitative financial
information and operating data of the Issuer that was marketed to
investors within the Official Statement

• The type of quantitative financial information in the continuing
disclosure undertaking should be readily obtainable by the Issuer in
conjunction with its consultants because the requirement to update
such information continues as long as the municipal securities remain
outstanding.



Continuing Disclosure Obligations (continued)
• (2) Notices of Certain Events (10 business days after 

occurrence):
• A.Principal and interest payment delinquencies;
• B.Non-payment related defaults, if material within the meaning of the federal

securities laws;
• C.Unscheduled draws on debt service reserves reflecting financial difficulties;
• D.Unscheduled draws on credit enhancements reflecting financial difficulties;
• E.Substitution of credit or liquidity providers, or their failure to perform;
• F. Adverse tax opinions, the issuance by the Internal Revenue Service of

proposed or final determinations of taxability, Notices of Proposed Issue (IRS
Form 5701BTEB) or other material notices or determinations with respect to
the tax-exempt status of the Bonds, or other events affecting the tax-exempt
status of the Bonds;

• G. Modifications to rights of holders of the Bonds, if material within the
meaning of the federal securities laws;



Continuing Disclosure Obligations (continued)

• H.Bond calls, if material within the meaning of the federal securities laws;
• I. Defeasances;
• J. Release, substitution, or sale of property securing repayment of the Bonds, if material 

within the meaning of the federal securities laws;
• K. Rating changes;
• L. Bankruptcy, insolvency, receivership or similar event of the District;
• M. The consummation of a merger, consolidation, or acquisition involving the District or 

the sale of all or substantially all of the assets of the District, other than in the ordinary 
course of business, the entry into a definitive agreement to undertake such an action or 
the termination of a definitive agreement relating to any such actions, other than 
pursuant to its terms, if material within the meaning of the federal securities laws; and

• N.Appointment of a successor or additional trustee or the change of name of a trustee, 
if material within the meaning of the federal securities laws.



Compliance with Continuing Disclosure Undertaking

• Procedures to ensure compliance with continuing 
disclosure undertakings

• Material failures to comply must be disclosed to investors

• Enhanced Securities and Exchange Commission 
enforcement regarding continuing disclosure obligations



CONCLUSION
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